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BC POLICY 15-601 - HEARINGS
INTRODUCTION

This policy describes procedures for hearings under th8ecurities Act

PART 1 INTERPRETATION
1.1  Application — Generally, the Commission holds two kinds of hemrnder the Act

» enforcement hearings commenced by the executive dingstier notices of hearing
» hearings to review decisions made by the executive direstbgle commissioners and
SROs

1.2 Defined terms

“Act” means th&ecurities Act, RSBC 1996, c 418 arfRegulation” means thé&ecurities
Regulation, BC Reg 196/97. Terms defined in the Act have the same ngesaini this policy.

“SRO” means the TSX Venture Exchange Inc., the Investinenstry Regulatory
Organization of Canada, the Mutual Fund Dealers Assogiat Canada or any other self
regulatory body, exchange, quotation and trade reportstgrsy or clearing agency recognized
by the Commission under the Act.

PART 2 HEARINGS

2.1  Procedures- The Commission conducts hearings less formally tharmcourts. The Act
and Regulation prescribe very few procedures the Commigsist follow in hearings.
Consequently, except for these, the Commission istdster of its own procedures. In deciding
procedural matters, the Commission considers the ofilestural justice set by the courts and
the public interest in having matters heard fully and decidechypily.

2.2  Parties— For hearings on enforcement matters, the partiksgdmt¢he executive director
of the Commission and respondents. Respondents are pagainst whom the executive
director makes allegations in a notice of hearing.

In a hearing to review a decision of the executive thirear a commissioner, the parties include
the executive director and the parties named in theideci

In a hearing to review a decision of an SRO, the par&sde the SRO, the executive director
and the parties named in the decision.
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2.3 Notices of hearings

(a) Enforcement hearings- The executive director sends a notice of hearingdio ea
respondent to the enforcement hearing. A notice of lggadntains

» the time, date and place of the hearing

» the allegations against each respondent

» notice of the orders that the executive director llseeking against the respondents

* notice that if the respondent does not appear, the exedalitector may apply to have
guestions of liability and sanction heard at the same tim

Generally, the Commission sets the dates for tharigeathen the parties appear on the date in
the notice. The Commission aims to start the hearmthe scheduled hearing start date and
complete it promptly. To achieve that goal, the Commrsgenerally holds hearing
management meetings. Please see Pddaing Management.

The Commission publishes notices of enforcement heaoingis website.

Reference:
Regulation, sectionl5

(b) Reviews- A person wishing a hearing to review a decision requestseam, by sending
the request to the Commission and the other partiesa Bescription of what must be in the
request, see paragraph Requests for reviewsPlease also see paragraphSe@ding
records.

Generally, the parties agree on dates for the heartiegthé person making the request discloses
their case to the parties. Please see paragratofices of hearings

The Commission publishes notices of these hearings oeldsite.

Reference:

Act, section®28, 165 166

2.4  Temporary orders— The executive director may issue a temporary ordéouita
hearing, but must issue a notice of hearing with the teamporder. The temporary order is
effective for not more than 15 days, unless the Commmssitends it. The Commission
generally gives a party the opportunity to be heard omglication by the executive director to
extend a temporary order.

The Commission publishes temporary orders and extensigespbrary orders on its website.

Reference:
Act, sectionl6l

January 11, 2010


http://www.qp.gov.bc.ca/statreg/stat/S/96418_01.htmsection165
http://www.qp.gov.bc.ca/statreg/stat/S/96418_01.htmsection166
http://www.qp.gov.bc.ca/statreg/stat/S/96418_01.htmsection161

2.5 Summons of witnesses

(a) Power to issue- The Commission may summon (require) a witness endta hearing
and to give evidence and to produce records and things. Atpahg hearing may apply to the
Commission to summon a witness. The party must betalsleow that the witness is likely to
produce relevant evidence. The form of summons is BC E&FB01F.

(b) Service— The party requesting a summons must give the summdraduct money to
the witness. The conduct money should be the samatgsaid to withesses summoned to
attend before the Supreme Court of British Columbia. foha of affidavit of service is BC
Form 15-903F.

References:

Act, sectionsl44, 173 177

Regulation, section® to 11

Forms, 15-601F 15-903F

Supreme Court RulesBC Reg 221/90, Appendix C, Schedule 3

2.6 Disclosure

(a) General principle— Full and timely disclosure promotes fairness andieffay in
hearings.

The Commission expects each party who intends to prodigenee in a hearing to disclose
that evidence to the other parties long enough beforeeidneng to give them reasonable time to
prepare.

(b) Enforcement hearings- In an enforcement hearing, the executive directest misclose
to each respondent all relevant information that isonetleged. The Commission considers it
contrary to the public interest if respondents use infdomaontained in the executive
director’s disclosure for any purpose other than answehmgltegations made against them in
the notice of hearing.

(c) Timing — The Commission expects the parties to make everyt &ébf make disclosure as
far in advance of the hearing as possible. Howevenesmes relevant information is not
discovered until the hearing is about to start or alresdiger way. The Commission considers all
relevant evidence. Therefore, it will permit a partyptoduce the evidence. In these
circumstances, parties may ask for an adjournment iceEnthe new information, to recall
witnesses, or to produce other new evidence.

2.7 Evidence
(@) Admission of evidence In enforcement matters, the primary test for theission of

evidence is its relevance to the allegations in the motihearing. The Commission will receive
all relevant evidence from a party.
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The Commission need not follow the formal rules\aflence that apply in the courts. Generally,
evidence should be the best evidence. In the case @adahce, that means the witness on the
stand, giving oral testimony from memory. This allows@wmmission to assess the witness’
credibility and the parties to cross-examine the witné8gere the witness does not give oral
testimony, then the Commission may accept transcaffidavits, or hearsay evidence. In doing
so, the Commission decides what weight, if any, to diaé évidence.

(b) Evidence of experts A party calling evidence of experts must comply withEtielence
Act.

(c) Evidence not in dispute- The Commission expects parties to agree in advanbe of t
hearing on the evidence that is not in dispute.

(d)  Witnesses- The parties call the witnesses. Generally, a pagty cross-examine the
witnesses of the other parties.

References:
Act, sectionsl44, 173
Evidence ActRSBC 1996, c 124, sections 10 and 11

2.8 Electronic hearings -The Commission holds electronic hearings.

Under the Commission’s e-hearings system, a pamydaotes evidence and files submissions in
electronic form.

Parties submit their evidence to the secretary t€tmamission prior to the scheduled hearing
start date. The evidence must be in acceptable elecfoymat. Generally, the secretary marks
documents as exhibits before the hearing. A party that ésputocument marked as an exhibit
may raise an objection before the panel.

Please also see paragraphSefiding records

2.9 Facts, law— The Commission may determine all questions of faet,dr discretion that
arise in any matter before it, including constitutiomagstions.

References:
Act, sectiond.1
Administrative Tribunals Act SBC 2004, c 56, sectiagtB(1)

2.10 Notice of constitutional question- If a constitutional question is raised in a hearthg,
party who raises the question must give notice in ciampé with section 8 of th@onstitutional
Question Act, RSBC 1996, c 68.

References:

Act, sectiord.1
Administrative Tribunals Act sectiord6
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2.11 Notice ofHuman Rights Codeguestion— If a party raises the question of whether there
is a conflict between the Human Rights Code and theoActgulations, the party must give
notice in compliance with section 46.1 of the Administea Tribunals Act. The Commission
may decline jurisdiction to apply the Human Rights Code.

References:
Act, sectiord.1
Administrative Tribunals Actsection4d6.1

2.12  Joint hearings— The Commission may hold a hearing in or outsidadBriColumbia in
conjunction with any other securities regulatory autiipahd may consult with that authority
during the course of the hearing.

Reference:
Act, sectiord(9)

PART 3 ENFORCEMENT ORDERS UNDER SECTION 161(6)

3.1 Power— If another securities regulatory authority in a mgpor under a settlement
sanctions a person or a court makes a securitiesddilatkng against a person, the Commission
may make orders against the person under section 161(® Atthafter providing an
opportunity to be heard under section 161(6).

3.2  Procedure- In these circumstances, the executive director gérdserson notice of an
application to the Commission for orders under sectionl)&dif(the Act. The notice includes the
record and any submissions and gives the person a atdesdime to make written submissions.
The Commission considers the record and all submisaihsnakes its decision.

Reference:
Act, sectionl61(6)
PART 4 SETTLEMENTS IN ENFORCEMENT MATTERS

4.1  Delegation- The Commission authorizes the executive directgetile enforcement
matters when it is in the public interest. The Comimspublishes settlements on its website.

4.2 Conditions— Generally, the executive director expects a pattirggto

* agree to a statement of facts, including an admissienarigdoing
* agree to sanctions and conditions

» undertake to comply with the Act and Regulation

» waive all reviews and appeals

» undertake to consent to reciprocal orders
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4.3 Financial sanctions The party settling must pay any financial sanctiomatine of
settlement or negotiate arrangements to provide se@ndtyay in the future. The party must
pay interest on outstanding amounts, based on theshigayable on judgments under Guairt
Order Interest Act. Normally, the executive director will require thatafinancial sanctions
remain in effect until the party makes all payments.

Reference:
Court Order Interest ActRSBC 1996, ¢ 7®art 2

PART 5 REVIEWS

51 Purpose- The Commission holds hearings to review decisionkeoéxecutive director,
single commissioners and SROs. The hearings happkesa tircumstances

» aperson directly affected by a decision may request @wevi
» the executive director may request a review of an SRBida
* the Commission may review a decision of the execulinextor or an SRO

Reference:
Act, section27, 28, 165 166

5.2 Requests for reviews

(a) By a person directly affected A person directly affected by a decision may have the
decision reviewed by sending a request to the secretarg todmmission within 30 days of the
date the decision maker sent the decision to that person

The request must identify

» the decision to be reviewed
* how the person is directly affected by the decision
* the grounds for the review

The person requesting the review must send the requestdthdreparties. Please see paragraph
5.6 Parties.

(b) By the executive director The executive director may have the decision ofR@ S
reviewed by sending a request to the secretary to the GmmomiPlease see paragraph 5.6
Parties. The executive director must send the request within 30afaire date the SRO sent the
decision to the executive director.

Reference:
Act, section28, 165 166
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5.3  Reviews by the Commissior The Commission may review

» adecision of the executive director by notifying, witBhdays of the date of the
decision, the executive director and any person dirafficted by the decision
* adecision of an SRO

Reference:
Act, section27, 165

5.4  Stays- The Commission may grant a stay of a decision urd@w to stop the decision
from taking effect. If the person requesting the revieamts a stay of the decision, the person
should say so in the request for review and describe thmds for the stay. Please see
paragraph 5.Requests for reviews

Reference:
Act, sectionl65

5.5  Notices of hearings- The Commission schedules a hearing for the review wwhen
receives the record for the decision under review (segph 5. Record) and the statement
of points of the party requesting the review (see paragidg®tatements of point}. If the
parties cannot agree on a date for the hearing teatiggactory to the Commission, the
Commission sets a date.

The secretary to the Commission gives notice ofithe, date, place, and purpose of the hearing
to each party.

The Commission publishes notices of hearings on its teebsi

5.6 Parties— The parties to a review include the person requestirigeigxecutive director,
each person the Commission considers is directlgtaifieby the decision under review, and an
SRO if its decision is under review. Persons direztigcted by a decision are generally those
named in the decision. Persons not named in the decrsist satisfy the Commission the
decision directly affects them.

Reference:
Act, section28, 165 166

5.7 Record
(a) Record of decision under review The record for a decision under review includes the
decision, reasons given for the decision, all recardthings considered by the decision maker,

a transcript of any oral evidence, and submissions.

(b) Sending— Upon receiving the request for a review, the personevtiesision is under
review must send the record to the secretary to then@gsion, and to each other party. The
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Commission expects parties to send the record in atr@héc form. Please see paragraph 7.6 (a)
Sending records— Required procedures

5.8 Statements of points

(a) Contents— Each party to the review must prepare a concise staterhpoints
containing the relevant facts and applicable law and neust the statement of points to the
secretary to the Commission and the other partiesa Feview of a decision of an SRO, the
statement of points must identify the basis of reviescdeed in paragraph 5.9 @&prm and
scope of reviews ¥Where the review of an SRO decision proceeds as an appeal

(b) Timing — First, the party requesting the review must send enséatt of points. Then,
each other party must send a statement of pointssatd8ausiness days before the date of the
hearing. The executive director must comply with this regoent, unless the executive director
is not requesting the review or the executive direct@ commissioner did not make the
decision under review. In those circumstances, theuéiveadirector must send a statement of
points at least 10 business days before the date oé#nag.

(c) Sending— The Commission expects parties to send their séaiteof points in electronic
form. Please see paragraph 7.63apding records— Required procedures

5.9 Form and scope of reviews

(@)  Where the review of an SRO decision proceeds as an app&ake Commission does
not provide parties with a second opinion on a matteddddry an SRO. If the decision under
review is reasonable and was made in accordance witawhéhe evidence, and the public
interest, the Commission is generally reluctant terfete simply because it might have made a
different decision in the circumstances. For thiso@agenerally, the person requesting the
review presents a case for having the decision revokediedand the SRO responds to that
case.

In these circumstances, the Commission generallyromthe decision of the SRO, unless

* the SRO has made an error in law

» the SRO has overlooked material evidence

* new and compelling evidence is presented to the Commission o

* the Commission’s view of the public interest is différisam the SRO'’s

(b)  Where the review of an SRO decision may proceed as a newngarThe Commission
may allow the review of an SRO decision to proceedraesnahearing, rather than an appeal,
where

» the parties have consented

» there is new and compelling evidence

» there is a significant change in the circumstances

» the decision maker considered significant oral evideratevtas not recorded
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» there are parties directly affected by the decision ware not represented at the hearing
and who may suffer significant prejudice if unable tolleinge the evidence leading to
the findings in the decision or

» the Commission considers it in the public interest

If the Commission holds a new hearing, the SRO predbatcase in support of the decision and
the person requesting the review responds to that case.

(c) The review of a decision of the executive director or a cossimner may proceed as a
new hearing— The Commission generally holds a new hearing whéseetviewing a decision
of the executive director or a commissioner. Consequeht executive director presents the
case in support of the decision and the person requestimg\iew responds to that case.

5.10 Scope of decisions The Commission may confirm, vary or revoke the dmcignder
review or make another decision it considers proper, imgueferring the matter back to the
decision maker.

Reference:
Act, sectionl65

PART 6 HEARING MANAGEMENT

6.1 Purpose— The Commission holds hearing management meetingmsbearings start on
their scheduled start dates, run fairly and efficieatly conclude promptly. Matters for
discussion at the meetings, include

* hearing dates — see paragraph 2.3(a) Enforcement hearings

» disclosure — see paragraph 2.6

» evidence not in dispute — see paragraph 2.7(c)

» hearing applications (identification, timing and complamdth paragraph 6.5
Applications for rulings)

* marking exhibits — see paragraph 2.8 Electronic hearings

» electronic hearing preparation for counsel

» other matters that promote a fair and efficient hgarin

6.2 Directions by commissione+ At hearing management meetings, the commissioner may
give the parties directions.

6.3  Outcome— After hearing management meetings, the commissi@meissach party a
summary.

6.4  Adjournments— The Commission expects parties to meet schedulesh@pestart dates.

If a party applies for an adjournment, the Commissmmslers the circumstances, the fairness
to all parties and the public interest in having mattersthaad decided promptly.
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6.5  Applications for rulings — Generally, the Commission expects

» a party making an application to give reasonable noticestottier parties

» parties in a complex matter to make written submissions

» parties to file written submissions so the panel havasoreble time to consider them
before the application

AN

PART 7 GENERAL
7.1 Counsel- A party or a withess may hire a lawyer to repredentat a hearing.

Reference:
Regulation, sectionl?7

7.2  Service

(a) Party — The Commission expects each party to a hearinghtbtbe secretary to the
Commission a notice so that the Commission and ttiner parties may serve the party with
records related to the hearing.

(b)  Counsel- The Commission expects that a person may servedseca a party or witness
by delivering them to their lawyer. The lawyer shoulddst the secretary to the Commission a
notice disclosing particulars for service.

7.3 Consolidation— The Commission may combine hearings involving the saragealated
guestion of fact or law into a single hearing on akoy of the matters in issue.

7.4 Recording evidence- The Commission generally records a transcript ofemidience
and submissions at hearings.

Except for routine procedural matters, for examplerggtiearing dates or hearing adjournment
applications, the Commission uses real-time transonpgporting. Real-time reporting creates a
viewable transcript simultaneously with the conduct eftiearing. The Commission uses
LiveNote software and an outside service provider.

On request to the secretary to the Commission, timen@ssion provides parties with monitors
and computers for case management and monitors thatydisplaiveNote transcript.

A party may obtain certified transcripts from the sesvprovider.
7.5  Public attendance

(a) Hearings are public— A hearing must be open to the public, unless the Conamiss
considers that
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1. a public hearing would be unduly prejudicial to a partg aitness, and
2. it would not be prejudicial to the public interest to orithat the public be excluded for
all or part of the hearing

The public may review all published records for a hearindnerCommission website. If the
Commission does not publish a record on the websitgubkc may inspect it during normal
business hours at the Commission’s office. Copies aiable from the secretary to the
Commission upon payment of the applicable fees. A pewbonobtains hearing records must
provide the Commission with an undertaking to protect peisaformation in those records.

Reference:
Regulation, sectiongl9, 22-items 22 and 23

(b) Media access- Except where the Commission orders a hearing teldertprivate, the
media may cover the hearing. The television media mage arrangements through the
secretary to the Commission. Media representativesidject to the direction of the
Commission. Media representatives must ensure taatattivities do not disrupt the hearing.
Disruptive activities include

» conducting interviews in the hearing room while the heasng session or so nearby so
as to disrupt the hearing

* moving equipment while the hearing is in session

» using flash photography, television lights or other equiprtteitdistract parties,
witnesses or the commissioners or

* any other activity that the commissioner presiding wans distracting or disruptive

Microphones may not be placed before counsel, pavtigsgsses, the court reporter or the
commissioners.

Television coverage of hearings is limited to onedigamera position in the public area of the
hearing room. If more than one media outlet wishedrtothe hearing, they must work out
sharing arrangements among themselves.

() Cellphones- Cellphones, pagers and similar devices must be turnadtb# hearing
room.

7.6 Sending records

(a) Required procedures The Act and Regulation set out requirements for agnaicords.
The Commission expects parties and witnesses to seoitisan electronic form.

A party or witness who does not wish to provide recaradectronic form should apply by letter
to the secretary to the Commission (copy to Commisstiaffi counsel and any party) explaining
why the Commission should decide that it is reasonalbedvide only paper records. If the
Commission gives permission to provide records in payen, fthe applicant must deliver five
copies to the secretary to the Commission and a @oesgch party.
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If a party or witness has any questions, please cafitacecretary to the Commission.

References:
Act, sectionl80
Regulation, section20

(b) Commission address The Commission’s address is:

British Columbia Securities Commission
PO Box 10142, Pacific Centre

701 West Georgia Street

Vancouver, BC

V7Y 1L2

Attention: Secretary to the Commission

Fax: (604) 899-6506
E-mail:commsec@bcsc.bc.ca

(©) Commission website The Commission’s website addresgnsw.bcsc.bc.ca

PART 8 RULINGS, FINDINGS AND DECISIONS

8.1 Sanctions- Where the Commission finds that a respondent comieaviine Act or the
regulations or acted contrary to the public interestCitiamission may impose sanctions on the
respondent including

* areprimand

» orders barring the respondent from trading and advising isettarities market

» orders restricting the respondent’s participation witiséhoperating in the securities
market

» orders that the respondent pay to the Commission anyrdrabtained, or payment or
loss avoided because the respondent contravened tloe Bsgjulations

Reference:
Act, sectionl61(1)

8.2  Administrative penalty — Where the Commission finds that a respondent comigave
the Act or the Regulation, the Commission may orderéspondent to pay an administrative
penalty of not more than $1 million for each contraigem

Reference:
Act, sectionl62
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8.3  Conditions— The Commission may impose conditions, restristionrequirements in a
decision.

Reference:
Act, sectionl72

8.4  Costs- In a hearing on enforcement matters, the Commissaénorder a respondent to
pay the costs of the investigation, the hearing andecelatsts.

References:
Act, sectionl74
Regulation, section22-item 28

8.5 Interest on financial sanctions and costs When the Commission orders financial
sanctions or costs after a hearing, the Commisd@sthe order in the Supreme Court registry
under section 163 of the Act. A filed order has the sammefand effect, and the Commission
may take all proceedings on it, as if it were a judgno¢tihe Supreme Court.

Under Part 2 of th€ourt Order Interest Act, interest is payable on these financial sanctions and
costs at an annual simple interest rate equal to thes peimding rate of the banker to the
government.

References:
Act, sectionl63
Court Order Interest ActRSBC 1996, ¢ 79, Part 2

8.6  Written reasons— Generally, the Commission issues written reasmnddcisions made
after a hearing.

8.7 Decisions- In hearings on enforcement matters, generally, trarfiission issues its
findings of fact and law before hearing submissions oalies. These findings, any rulings and
the Commission’s decision on penalties, when issuedtitate the Commission’s decision.

8.8  Timing — The Commission has set these deadlines for issuingsufindings and
decisions

* findings: 90 days

» written reasons for a decision made immediately witkiten reasons to follow: 90 days
» decision for a review conducted as a new hearing: 90 days

» decision for a review conducted as an appeal: 45 days

» decision on penalties: 30 days

* ruling: 30 days

8.9 Delivery— As soon as the Commission issues a ruling, findingleaision, the secretary

to the Commission sends it to the parties. The Comomsssues press releases for findings and
decisions and publishes rulings, findings, decisions and pilease&s on its website.

January 11, 2010
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8.10 Reviews and appeals of decisions

(a) Discretion to revoke or vary A party may apply to the Commission for an order
revoking or varying a decision. Generally, the Comnaissioes not hold a hearing; it considers
written submissions and makes its decision. Before tmariission changes a decision, it must
consider that it would not be prejudicial to the publieiast. This usually means that the party
must show the Commission new evidence or a significlhanhge in the circumstances.

(b)  Appeal to Court of Appeat A person directly affected by a Commission’s decisiay m
appeal to the Court of Appeal with leave of a justicthaf court.

Reference:
Act, sectionsl67, 171
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